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A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 1/12/06 
has been entered. 

Currently claims 1-6,9-11,14-19 are pending. Applicant's arguments will be 
addressed at the end of this office action. 

Claim Rejections - 35 USC § 101 

1. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, 
subject to the conditions and requirements of this title. 

2. Claims 1-6,9-11 are rejected under 35 USC 101 because the claimed invention is 
directed to non-statutory subject matter. 

Due in part to the 1 12,2 nd paragraph rejection, the examiner believes the claims 
are directed to non-statutory subject matter because the claims are directed to "a 
storage media" that can be a "data signal embodied in a carrier wave" (i.e. a data 
signal). See page 4 of the instant specification where this is specifically disclosed. A 
signal does not fall into any one of the allowable statutory classes of invention. A signal 
is not an apparatus or an article of manufacture because a signal is not a real world 
tangible thing. A signal is not a method because a signal itself does not do anything. 
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There is no statutory class of invention that a signal claim would fall into. The claims 
are directed to non-statutory subject matter for this reason. 

Claim Rejections - 35 USC §112 



3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 1-6,9-11,14-19, are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

For claim 1 , it is not clear what is being claimed. The preamble states that an 
apparatus is being claimed; however, there is nothing recited in the body of the claim 
about an apparatus or anything structural that could be considered to be an apparatus. 
It is not clear if the apparatus is the "storage media" or if the apparatus has the storage 
medium as part of its structure (which means nothing about the apparatus has been 
claimed). What is the apparatus? The examiner does not see where any structure has 
been claimed that would constitute an apparatus. As the claim is best understood by 
the examiner, it appears that it is only directed to a "storage media", and because this 
can be a data signal, the examiner questions what the "apparatus" actually is. The 
scope of the claim is not clear and it is considered to be indefinite. 

For claims 6,11,19, what is "price bound data" or "new bound data"? What does 
this refer to and what is the scope of this term? Data is data, what you call it may or 
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may not mean anything and in this case it is not clear to the examiner what this means 
and what the scope of this term is. This is still unclear 



Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or 
in public use or on sale in this country, more than one year prior to the date of application for 
patent in the United States. 

6. Claims 1-6,9-11,14-19, are rejected under 35 U.S.C. 102(b) as being anticipated 
by Reuhl et al. (5873069). 

For claims 1,14, Reuhl discloses a method and system where sales and price 
data is entered into a computer system and the system then "optimizes" the prices of 
numerous products based on the inputted sales data. The software has criteria (rules) 
for figuring out the final pricing of the products. The rules include looking for sales 
prices, advertised prices, etc., as well as applying a cent code to the resulting lowest 
price, and then checking to ensure that the new active price with the cent code is not 
greater than the competitor price. If the new price with the cent code results in the price 
being higher than the competitor price, then a new active price is calculated by 
incrementally relaxing the cent code rule. If the calculated price for a given item(s) is 
$4.53, and the cent code rule requires the item to end in a 9, the price is changed to 
4.59 in accordance with the cent code rules. Then the system compares the price of 
$4.59 to the competitor's price to ensure that a higher priority rule (lowest price) is 
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feasible. If $4.59 is not the lowest price, 10 cents is subtracted to arrive at a new price, 
which is $4.49 (relaxing the cent code rule that stated the price should end in 9, namely 
from $4.53 to $4.59). The incrementally relaxing of the rule results in the price changing 
from $4.59 to $4.49. This is done in increments of 1 0 cents at a time. The rules are 
prioritized as claimed because the rules for figuring out prices look to various conditions 
and moves on to other conditions if prior conditions are not feasible (result in the price 
being higher that the competitor). The storage medium of claim 1 is disclosed in column 
3, lines 29-32. The steps of storing initial prices are satisfied because at some point 
you must input some kind of price into the system. This is inherent. Reuhl discloses 
code for designating a subset of products to optimize prices for. This is because the 
computer system (software) only optimizes prices for products that have had new sales 
data entered into the system. So if sales data for televisions is updated in the system, 
the prices for batteries will not be changed. The examiner encourages applicant to read 
the entire patent to Reuhl, but also refers applicant to the following sections of particular 
relevance to the claimed invention. See column 6, lines 29-44; col. 7, lines 23-39; col. 
8, lines 12-27; col. 10, lines 28-32; col. 11, and lines 26 to column 12, line 52. 

For claims 2,15, the "N" products are the number of products that the new sales 
data relates to. N can be the number of televisions that prices are being optimized for. 

For claim 3,16, Reuhl results in prices for items that are optimized for profit. The 
intent of the price determination system and method is to make money. Ensuring that 
your prices are not higher than competitor's prices, you are optimizing prices to make a 
profit. 
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For claims 6,11,19, due to the 1 1 2,2 nd paragraph problems noted by the 
examiner, as the claims are best understood by the examiner, Reuhl discloses the 
claimed invention. Reuhl calculates prices that are updated, which is new price data. 

For claims 4,9,17, with respect to "initial prices", once you run an optimization 
routine, the very last price prior to the optimization is the "initial price". Reuhl discloses 
what is claimed. 

For claims 5,10,18, the examiner considers it inherent that the system of Reuhl 
has "code for providing new data". This can be interpreted to be the software drivers 
that are used in computers to allow data transfer. This could be a modem driver, a 
keyboard driver, etc.. Anything that allows or assists in the taking in or transmitting or 
processing of data reads on what is claimed. 

Response to Arguments 

7. Applicant's arguments filed 6/14/05 have been fully considered but they are not 
persuasive. 

With respect to the 112,2 nd rejection for claims 6,11, and 19, it is not clear what 
the recitation of "price bound data" or "new bound data" means. The examiner has read 
the cited portion of the specification but page 28, lines 5-11 do not make any mention of 
"price bound data" or "new bound data". Because the portion of the specification 
applicant has relied upon does not clarify the issue, the argument is non-persuasive. 
No other explanation has been provided other than the reference to page 28, lines 5-1 1 . 

With respect to the 102 rejection, the arguments are non-persuasive. 
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With respect to the position by applicant that "incrementally relaxing" a rule is 
totally different than ignoring a rule, the examiner disagrees. From the example in the 
specification on pages 22-26, rule #6 states that different flavors of the same item are 
priced the same. In the example, applicant states that the different flavors are to have 
different prices by 1 0%. Rule #6 says the prices are to be the same, and if you have 
the prices different by 10%, you are not following the rule that says they are to be the 
same. Relaxing the rule by not following the rule is the same thing as ignoring the rule. 
The other example of relaxing or ignoring a rule is the ignoring of rule #5. Rule #5 says 
that prices are to be within 2% of the price of a competitor. On page 25, applicant 
states that the prices are within 20% of the price of the competitor. The rule specifies 
no more than 2% and applicant is allowing a 20% difference. That is quite a change 
from 2% to 20% and is more or less the same thing as ignoring a rule. In the opinion of 
the examiner, relaxing a rule is the same as ignoring a rule. You either follow a rule or 
you do not. 

With respect to the Reuhl reference, it is disclosed that rules are incrementally 
relaxed. As an example, if the calculated price for a given item(s) is $4.53, and the cent 
code rule requires the item to end in a 9, the price is changed to 4.59 in accordance 
with the cent code rules. Then the system compares the price of $4.59 to the 
competitor's price to ensure that a higher priority rule (lowest price) is feasible. If $4.59 
is not the lowest price, 10 cents is subtracted to arrive at a new price, which is $4.49 
(relaxing the cent code rule that stated the price should end in 9, namely from $4.53 to 
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$4.59). The incrementally relaxing of the rule results in the price changing from $4.59 to 
$4.49. This is done in increments of 10 cents at a time. 

The arguments traversing the Reuhl reference are non-persuasive for the above 
reasons. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dennis Ruhl whose telephone number is 571-272-6808. 
The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Weiss can be reached on 571-272-6812. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




DENNIS RUHL 
PRIMARY EXAMINER 



